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I nsurance is important to any construction 
project. But contractors are often hesitant to 
file a claim if their odds of a favorable result 

appear slim. As the recent case of American 
Family Insurance v. Teamcorp. shows, however, 
the effort to file a claim can pay off no matter 
what the result.

Plans drafted, work botched
Mr. and Mrs. Hubbell contracted with Carney 
Brothers Construction for a new 6,000 square 
foot single-family home with an attached apart-
ment in Garfield County, Colo.

Carney referred the Hubbells to a firm called 
Draft-Tech to prepare plans and specifications 
for the home. Draft-Tech hired an engineer  
to stamp the plans, though the engineer in 
question had never designed a home as  
complex as the Hubbells’. Carney began 
construction of the house without obtaining 
any plan review or building permit from the 
Garfield County authorities.

Six and a half months into construction, a 
Garfield County building inspector issued a 
stop-work order against the project for failure 
to have a building permit. The order prompted 
the Hubbells to retain an architect to inspect 
their project, and they were told that various 
code violations and other construction mistakes 
made the building structurally unsound. The 
architect said it would probably be more cost-
effective to tear down what had been built and 
start over than it would be to try to correct the 
code violations and repair the defects.

Arguments made
The Hubbells’ lender brought suit on their con-
struction loan, and the Hubbells sued Carney, 
Draft-Tech and others for the money paid out 
on the construction loan and for the loss of  
use of their property because of the need to 
demolish the half-built home and start over.

Draft-Tech tendered the defense of the Hubbell 
lawsuit to American Family, its commercial gen-
eral liability (CGL) insurance carrier. American 
Family undertook the defense under a reservation 
of rights, and sued for a declaratory judgment 
finding that its policy didn’t cover the claim.

American Family argued that it had no duty to 
defend the Hubbell claim, or to pay any dam-
ages awarded against Draft-Tech, because its 
CGL policy excluded coverage for deficiencies in 
Draft-Tech’s work as well as for delays caused 
by failure to perform a contract. American 
Family also argued that Draft-Tech’s application 
for the policy represented that Draft-Tech didn’t 
prepare construction plans and specifications 
for use by others.

Duties are considered
The U.S. District Court for the District of 
Colorado carefully analyzed Colorado law 

File the claim
Court examines insurer’s duties under its policy

2



3

regarding an insurance company’s duty to 
defend lawsuits against its insured as well as 
its duty to pay damages awarded against its 
insured. Colorado, like most states, recognizes 
that the insurance company’s duty to defend a 
lawsuit is broader than its duty to pay claims.

The duty to pay is governed by the facts and legal 
theories that form the basis of recovery against 
the insured. However, as proved at trial, the duty 
to defend arises whenever the complaint in the 
lawsuit against the insured asserts any sort of loss 
that could theoretically be covered by the policy. 
To defeat the duty to defend, the insurance com-
pany must demonstrate that no possible set of 
facts provable under the complaint would come 
within the policy’s coverage.

The federal district judge hearing the case con-
cluded that he must follow the “four corners” 
rule, looking only within the four corners of 
the complaint as measured against the content 
within the four corners of the insurance policy. He 
refused to consider Draft-Tech’s representations 
in the insurance application.

He reasoned that Draft-Tech’s “work” was pre-
paring the plans and specifications, rather than 
building the home, and, therefore, the damages 
claimed by the Hubbells wasn’t damage to Draft-
Tech’s own work but damages to the partially 
built home. Accordingly, he found the defective 
work exclusion didn’t rule out coverage.

The judge ruled that the Hubbells’ lawsuit  
sufficiently alleged an “occurrence” under the 
policy because there was physical damage to 
the partially built home resulting from code 
violations and structural design deficiencies. 
He further found that, even if there had been 
no physical damage to the project, there was 
a loss of use of the property resulting from the 
need to demolish and rebuild.

Finally, he concluded that the Hubbells’ law-
suit was within the scope of risk covered by 
the CGL policy. After all, that policy covered 
Draft-Tech for “contractor-subcontractor work 
in connection with building construction, 
reconstruction, repair or erection of one or two 

family dwellings.” And, the judge reasoned, 
preparation of plans and specifications would 
necessarily be involved in such a business.

Thus, without determining whether any damages 
awarded against Draft-Tech would be covered by 
American Family, the judge ruled that the insurer 
would have to continue paying for Draft-Tech’s 
defense in the lawsuit.

Lesson learned
The lesson of this case for not only designers, 
but all contractors, is clear: Even if you believe 
your insurer might deny a claim, you should 
always tender the claim because you most likely 
can get your attorneys’ fees and court costs 
paid by the insurer. l

What do we pay  
premiums for?

Courts generally agree that, when a business 
buys insurance, it pays the premium in return 
for two things:

1.	� Protection against attorneys’ fees and other 
expenses involved in responding to claims 
and lawsuits (whether or not the business 
can be successfully defended), and

2.	� Protection against damages that may  
ultimately be awarded for covered losses.

Where coverage for a particular claim may 
be doubtful, requiring the insured business 
to pony up the attorneys’ fees and court costs 
to defend itself against bogus claims would 
defeat the first protection the business bought 
with its premium. Accordingly, as American 
Family Insurance v. Teamcorp shows (see 
main article), courts generally rule that the 
duty to defend a claim is broader than the 
duty to pay covered damages assessed against 
the insured business.
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L ocal building codes often play a ghostly 
role on construction projects. Everyone 
knows they’re there, but certain parties 

to the contract may have no idea when they’re 
going to materialize. Such was the case in 
Bonvillain Builders v. Gentile.

Medical office project
Dr. Charon Gentile owned a vacant lot in Houma, 
La., on which she wanted to build a medical 
office. The doctor signed a $323,819 contract 
with Bonvillain Builders for the construction of 
a building that would be in compliance with all 
Terrebonne Parish building codes.

Bonvillain obtained a Terrebonne Parish build-
ing permit for the project and subcontracted 
with a drafting service and an engineer for 

preparation of plans for the medical office. 
Before the foundation could be poured,  
however, parish building inspectors issued a 
stop-work order because the office and parking 
footprint was more than 25% of the land area. 
Therefore, a commercial building drainage  
system was required by the building code.

Bonvillain secured a drainage study and a 
design for a $47,422.02 drainage system. 
Bonvillain told Dr. Gentile that a drainage  
system would be needed to get the stop-work 
order lifted but didn’t disclose the cost of  
the system.

Faced with a claimed extra of $47,422.02 at the 
project’s conclusion, Dr. Gentile disputed the 
additional charge for the drainage work. She 
also contended that certain uncompleted punch 
list work and other claimed project defects  
justified her refusal to remit the $32,381.90  
contract retention.

Lawsuit and appeal
Bonvillain sued Dr. Gentile for $79,803.92, the 
sum of the retention and the claimed extra 
work for building the drainage system. The trial 
judge awarded the entire amount claimed to 
Bonvillain, reasoning that the addition of a  
commercial drainage system was an unforeseen 
condition under the contract and assignable to 
Dr. Gentile. The doctor appealed.

Unwritten code: Drainage  
system is no “extra”

The contract document required 

all of the building company’s 

work to be done “according to 

prevailing construction codes.”
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The Court of Appeal of Louisiana reversed 
the award of $47,422.02 for the drainage sys-
tem. Pointing to a number of locations in the 
Bonvillain-drafted contract document requiring 
Bonvillain’s work to be “according to prevailing 
construction codes,” the court reasoned that all 
costs of code compliance were the responsibility 
of Bonvillain within the original contract price — 
despite Terrebonne Parish’s issuance of a  
building permit based on plans not including  
a drainage system.

Code issues
In making its finding in this case, the court 
relied on an important legal principle. That  
is, every construction contract calling for code 
compliance includes, by such reference, all the 
provisions of the applicable building codes  
and laws just as if they were written into the 
contract — whether or not the contractor is 
aware of them. l

A ny contractor who’s worked on a 
federal project is likely familiar with 
the Davis-Bacon Act. It mandates 

that workers on such jobs be paid prevail-
ing wages. This requirement has given rise to 
many conflicts over the years, one of which 
was recently played out in the case of Affiliated 
Construction Trades Foundation v. West 
Virginia Department of Transportation.

Rebuilding a road
In a road construction project that began 
in 2003, the West Virginia Department of 
Transportation (WVDOT) made a deal with 
Premium Energy, a coal strip-mining company, 
to save the state and the coal mine money  
by using mining spoil as roadway fill and to  
create large areas of flat land on both sides of 
the roadway for commercial development.

The contract between Premium and WVDOT for 
this aspect of the project designated Premium 
as a sole-source provider exempt from the 
Davis-Bacon prevailing wage requirements. 
Near the end of 2003, the planned length of 
the roadway section using mining spoil was 
extended from three miles to 14 miles, saving 
WVDOT $170 million in construction costs.

The Davis-Bacon Act

Construction workers or coal miners?



6

In June 2004, the state approved the Davis-Bacon 
exemption for coal miners spreading mine spoil 
along the 14-mile roadway and adjacent property 
intended for commercial development. Then, 
in December, the Affiliated Construction Trades 
Foundation, a division of the West Virginia State 
Building and Construction Trades Council, filed a 
lawsuit in the U.S. District Court for the Southern 
District of West Virginia.

The plaintiffs sought a declaration that 
WVDOT’s contract with Premium violated  
federal and state prevailing wage laws, includ-
ing the Davis-Bacon Act. The labor group  
contended that the excavation and grading 
work along the roadway using mine spoil 
should be performed at wage rates of con-
struction trades rather than the lower wages  
of mine workers.

Reversing a conclusion
Both WVDOT and Premium opposed the right 
of the union group to bring the lawsuit, but 
the federal judge hearing the case initially 
concluded that the labor group could bring 
the lawsuit in its own right based on loss of 
dues revenue from the workers and also as a 
representative of the underpaid workers who 
belonged to unions included in the Building and 
Construction Trades Council.

The judge directed the parties to file briefs on 
the issue regarding whether the sole-source 
contract with Premium violated prevailing wage 
laws by permitting Premium to pay for spoil 
placement and grading at mine workers’ wage 
rates. After two years of discovery and briefing, 
WVDOT and Premium made a motion to recon-
sider the standing issue and the federal judge 
reversed his initial conclusion. 

Re-examining the case
In re-examining his earlier ruling, the federal 
judge first determined that the labor organi-
zation bringing the lawsuit wasn’t made up 
of members who were construction workers. 
Looking at the Council’s constitution, the judge 
concluded that the organization was clearly 
made up of local unions, rather than individual 

union members. And because individual  
workers who may have been underpaid 
weren’t members of the Council, the Council 
had no right to represent those workers.

Furthermore, the judge concluded, individual 
construction workers would have no rights to 
come to court seeking prevailing wages under 
a contract that, under its terms, excluded 
Davis-Bacon coverage. Even if the Council did 
represent individual workers, it would have no 
standing because the workers it represented 
had no standing.

The judge went on to consider the Council’s 
argument that the unions themselves were 
damaged by loss of dues revenue from the 
project’s underpaid workers. Once again, the 
Council’s standing was tripped up on the details 
of its own organization.

The judge determined that the revenues of the 
labor organization were based on hours worked 
by each union member rather than the hourly 
rate paid to the member for that work. Affiliated 
(which, again, is a division of the West Virginia 
State Building and Construction Trades Council) 
received revenue from its member unions at the 
rate of 23 cents per hour worked by each con-
struction trade union member regardless of the 
hourly rate of pay received by the union mem-
ber for his or her work. 

Thereby, the judge reasoned, reduced pay 
rated to individual union members didn’t 
reduce the revenue received by the Council. 
In the absence of any recoverable loss, the 
Council lacked standing to bring the case in  
its own right.

The Council’s standing was 

tripped up on the details of its 

own organization.



Ultimately, the federal judge dismissed the 
Davis-Bacon Act claims and sent the case to the 
Circuit Court of Kanawha County, W. Va., for 
consideration of the state law claims.

Confronting the complexity
This case demonstrates the complexity of  
the Davis-Bacon Act. Just because there  

are workers and a construction project 
involved doesn’t necessarily mean the law’s 
protections can be enforced by unions, unless 
the union can show that the failure to pay 
prevailing wages caused a direct loss to the 
union itself. l
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Construction Law Quickcase 

Andrews v. City of Springfield

RFP process throws city to the dogs
This case arose when the Commonwealth of Massachusetts acquired the 
site of the Thomas J. O’Connor Regional Dog Control Center in Chicopee 
for construction of a new state prison. Doing so necessitated quick arrange-
ments for a replacement animal control facility serving Springfield, Chicopee, 
Holyoke and West Springfield. The four municipalities agreed Springfield 
would take the lead in setting up the new facility.

Rather than taking the time to acquire property, design a new building  
and get public construction bids, Springfield decided to issue a request  
for proposals (RFP) to lease an animal control center built to its specifica-
tions. The RFP included detailed specifications and comprehensive  
architectural drawings for the new facility along with a provision requiring a 20- to 25-year 
lease and an option for Springfield to buy the building for $1.00 at the end of the lease term. 
Four businesses responded to the RFP, and the project was awarded to the low responder at a 
price of $3.3 million for the land and building under a 25-year lease.

Springfield hired a professional construction manager to oversee and approve each phase of the 
project. Similarly, the construction contractor was hired by the lessor (the successful bidder) 
rather than as a result of statutory public construction requirements.

Frowning on the RFP and lease arrangement, Springfield taxpayers sued. They sought a declara-
tion that the construction arrangement was invalid and violated public works construction  
bidding laws. The Hampden County Superior Court held that the city had properly followed  
the laws regarding leasing a building for public facilities and that the contract was valid. The 
taxpayers appealed.

The Appeals Court of Massachusetts reversed, holding that “Springfield sought to direct construc-
tion far more than is customary for a commercial tenant,” and, therefore, the arrangement was a 
public construction contract rather than a lease. The court declared the lease agreement invalid 
and sent Springfield back to advertise for construction bids.




