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Who's watching over

your contractor’s license?

California case highlights importance
of license management in all states

y preventing any unlicensed contractor
B from suing to collect damages or enforce

a lien claim against the owner for which
the construction work was done, California leads

the nation in penalizing builders that perform
work without an appropriate contractor’s license.

California courts have recognized the harshness
of their approach but have nonetheless enforced
the recovery prohibition. A recent California
case, White v. Cridlebaugh, illustrates just how
far California courts will go in punishing those
who perform construction work without strictly
adhering to licensing law. It also highlights the
importance of license management for construc-
tion companies in all states.

Helping out a friend

Robert and Carole White purchased a vacant
lot in Pine Mountain Club, Calif., in 2005 for the

purpose of building a log home for their retire-
ment. Early in 2006, Mrs. White met Vickie
Cridlebaugh at church. Vickie told Mrs. White
how desperately her husband, an employee of
JC Master Builders, needed work. So, in March
2006, the Whites signed a time-and-materials
contract with JC Master for construction of
their home.

Cridlebaugh set to work immediately. The Whites
paid JC Master $84,621.45 for invoices through
May, when a dispute arose over Cridlebaugh’s
failure to provide documents Mr. White had
requested to back up the time-and-materials bill-
ings. Near the end of June, Mr. White directed
Cridlebaugh and JC Master to stop work and, on
June 19, JC Master filed a $13,561.62 mechanics’
lien against the Whites’ property.

Going to trial

In August, the Whites sued JC Master,
Cridlebaugh and Surety Company of the Pacific
(the surety on JC Master’s $10,000 contrac-

tor's bond), including a claim for violation of

the California contractor licensing statute. JC
Master sued to foreclose its mechanics’ lien on
the Whites’ property in October, and the lawsuits
were consolidated for trial.

At trial, evidence showed that JC Master had a
California general building contractor’s license
issued long before work on the Whites’ property
had begun, and which expired after JC Master
left the project at the Whites' insistence. The
license, however, was issued to Robert Paul
Diani as the “qualifying individual.” Cridlebaugh
never had a California contractor’s license.

What's more, Diani left the United States in
2004 to serve as a missionary in Peru and had
nothing to do with the Whites’ contract or



construction. Diani testified that he “let
Cridlebaugh use the license” to earn an income
from JC Master while Diani was out of the
country.

The trial court originally granted the Whites an
order to recover the $84,621.45 they'd paid JC
Master but reversed itself in response to post-
trial motions by Cridlebaugh and JC Master.
The Whites appealed that ruling.

When a corporation gets a
contracting license, it must have
a responsible managing officer
or employee who’s qualified to
receive the same classification

of contracting license.

The California Court of Appeal provided a
detailed analysis of the history of California’s
severe statutory penalties against unlicensed
building contractors as well as the misuse

of JC Master’s corporate contracting license.
The court pointed out that, when a corpora-
tion gets a contracting license, it must have

a responsible managing officer or employee
who's qualified to receive the same classifica-
tion of contracting license. Diani was qualified;
Cridlebaugh was not.

When Diani left the country, JC Master had a
period of 90 days to “replace the qualifier,”
according to the appeals court. Having failed to
do so, the company’s contracting license was,
by law, suspended on the 91st day.

This automatic license suspension went into
effect long before work on the Whites’ prop-
erty commenced and was never corrected.
Therefore, the appeals court reinstated the
Whites’ judgment against JC Master in the
amount of $84,621.45, plus interest and
costs, and dismissed JC Master’s mechanics’
lien claim.

The lesson of this case isn’t only about the
importance of maintaining a current license
for every type of work you do. It's also about
the importance of license management —
having a qualified individual keeping tabs

on your construction company’s licensing to
ensure all licenses stay up to date and out
of the wrong hands. Even in states with far
less restrictive laws than California, license
management is important to avoid unexpected
consequences after disputes arise. [

THE SWORD AND THE SHIELD:
A TALE OF
LICENSING PENALTIES

In reaching its decision in White v.
Cridlebaugh (see main article), the California
Court of Appeal detailed the legislative his-
tory of California’s tough contractor licensing
law penalty provisions.

The court pointed out that, in 2001, the legisla-
ture had added a provision requiring contrac-
tors to disgorge all amounts already received
from owners for unlicensed work — known

as the “sword” provision — in response to
earlier court decisions allowing unlicensed
contractors to offset the value of materials and
services provided against owner claims under
earlier versions of licensing law. This earlier
penalty — known as the “shield” provision —
had been held in court decisions not only to
prevent unlicensed contractors from collecting
any contract balance in a court action, but also
to keep owners from getting back amounts
already paid.

The appeals court ruled that the sword
provision was specifically intended to ensure
owners who’d not yet paid unlicensed con-
tractors and owners who’d already paid in

large measure for unlicensed work were
treated equally under the law.




Misleading milestones

overnment agencies often attempt to
G limit contractor claims for cumulative

impact damages by inserting interim
“substantial completion” milestones into
contract terms and associating “liquidated
damages” per day for each missed interim
milestone. But when an agency attempts to
defeat or reduce damages for cumulative
effects of late design changes by claiming such
liquidated damages, a court may see through
the ruse. Case in point: Bell BCl Company v.
United States.

In March 1998, the National Institutes of
Health (NIH) contracted with Bell BCI to build
a five-story laboratory research building on its
Bethesda, Md., campus. After the fixed-price
contract was awarded and construction had
been underway (and on schedule) for nearly
nine months, NIH discovered it had a budget
surplus. So it added another floor to the build-
ing’s design.

In October 2000, the parties agreed to a price
addition of $2,269,963 to cover the labor efficiency
impact and delays resulting from design changes
up to Aug. 31, 2000. With the assurance that
there’d be “only a few more” design revisions,

Bell agreed to 14 new “substantial completion”
milestones in the contract modification increasing
the price.

When the building was completed, one NIH
official described it as: “A shining star on the
NIH campus [representing] the latest in labora-
tory planning and engineering, and ... highly
recognized for its energy-saving features.” The
NIH project officer said the finished structure
was “the most outstanding building on the NIH
campus.”

Despite its representation that the October
contract-price increase and modification would
be just about the last of the design changes, NIH
added 216 more extra-work orders for design
alterations, grouped into 113 additional contract
modifications, after the contract modification
document was signed. So once this gemstone in
the NIH crown was completed and the red ribbon
cut, Bell submitted a claim for labor efficiency
impact damages and delay damages for the
additional and changed work after Aug. 31.

The government responded with a claim for
“outstanding major deficiencies” in the
construction, as well as liquidated damages




for delay in missing 13 of the 14 interim mile-
stones, and refused to pay the final balance of
the contract price.

Bell sued in the Federal Court of Claims, and
after a trial, that court awarded Bell a total of
$6,200,672 in damages, including:

v $2,058,456 for the labor efficiency impact
of the design changes and extra work
after Aug. 31,

$1,602,053 for delays after April 30, 2001,

$366,051 as profit on the delay and labor
efficiency impact awards,

v/ $563,125 for the unpaid balance of the
contract price, and

v/ $1,610,987 for 58 extra work orders not
included in any signed contract modification
but that Bell had performed.

The trial court denied all the government’s
claims for liquidated damages. The govern-
ment appealed the award, and the U.S. Court
of Appeals for the Federal Circuit sent the dam-
ages award in favor of Bell back to the trial
judge for recalculation based on a finding that
some of Bell’s claims may have been released
in the October modification.

All three Federal Circuit judges
agreed the government’s
liquidated damage claims were

completely disingenuous.

One appeals judge dissented, noting that at
the time of the supposed release Bell had been
told there would be only three or four more
design changes when, in fact, 279 followed.
The dissenting judge also noted that, in the
last 66 contract modifications, which were
signed after the government “lost control” of

the project, Bell expressly reserved its rights to
claim cumulative impact damages.

All three Federal Circuit judges agreed on one
point: The government’s liquidated damage
claims were completely disingenuous. The
majority opinion specifically noted the trial
judge’s finding that NIH asserted the liquidated
damage claims “only on advice of counsel to
create negotiating leverage in the event Bell
filed a claim against NIH.”

For contractors, the moral of the story is this:
When dealing with government agencies,
beware of contract changes inserting milestone
dates and liquidated damages per day when
none were in the original specifications and
milestones weren’t priced into your bid. It's
likely a ploy to try and shut down any legitimate
impact damage claims that may arise after a
change-order-driven price increase is awarded. [



Arbitration doesn’t

always mean simplification

he American Arbitration Association and
I the American Institute of Architects (AlA)

promote the use of broad arbitration
clauses in construction documents. Arbitration,
these organizations assert, is a simpler and less
expensive method for resolving construction
disputes than going to court. Without thoughtful
coordination of arbitration provisions in all docu-
ments of a project, however, a situation involving
arbitration can become every bit as complex as
litigation — if not more so. The case of Shah v.
Monpat Construction Inc. provides an example.

Haresh D. Shah, a dentist in Queens, N.Y,,
owned property in Glen Oaks, N.Y., on which

he wanted to build a medical office building. In
March 2001, Shah signed a written contract with
Monpat Construction, owned by Mihir B. Patel.

The contract between Shah and Monpat
included AIA A201-1997 General Conditions, an
AlA document that includes a broad agreement
to arbitrate disputes arising under the contract.
For reasons the parties disputed, construc-

tion was delayed and, in early 2002, Shah and
Patel agreed the project would be built by RB
Construction Management, a company formed
by Patel’s wife.

RB proceeded to build the project, and Shah
paid RB most of the agreed price. But, as often
happens, disputes arose as the building neared
completion, and Shah went to the Queens
County Supreme Court seeking an injunction
against Monpat’'s invocation of arbitration pro-
ceedings under the written contract. Monpat,
RB and Patel brought a counterclaim, seeking
to compel arbitration of all the parties’ various
disputes and to stay court proceedings pending
the outcome of the arbitration. The trial judge
denied Shah’s motion to enjoin arbitration and
ordered all the parties to proceed to arbitration
of their disputes regarding the construction.
Shah appealed.

The Appellate Division agreed with the trial
judge that the contract between Shah and
Monpat included a broad AlA arbitration provi-
sion and that the disputes between Shah and
Monpat must proceed to arbitration. The court
ruled that Shah’s argument asserting the written
contract with Monpat had been abandoned

in favor of an oral agreement between Shah
and RB was for the arbitrators to decide in the
Shah-Monpat arbitration.

But the Appellate Division reversed the trial
judge’s order compelling Shah to proceed to
arbitration of his disputes with RB and Patel

over the project. The court ruled that there was
no clear evidence of any agreement to arbitrate
disputes for which RB or Patel individually were
parties and, hence, no basis for ordering Shah to
proceed to arbitration of his claims against them.

This result leaves RB and Patel, the builders
who actually put up the building, to resolve
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their differences with Shah in court and leaves that were inconsistent with the written contract,

Shah and Monpat embroiled in an essentially led to a much more complex dispute resolution
meaningless arbitration proceeding over a con- process than there would have been absent
tract that was likely never carried out. any arbitration provision. Let this be another

reminder that a contract not followed is likely
to become more of a burden than a protector to
In this case, use of a form contract with an arbi- the party who chooses this path. [
tration clause, followed by actions on both sides

Construction Law Quickcase
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LandCoast Insulation v. Patent Construction Systems
When rental agreement becomes construction contract

Lots of different equipment may get rented for use on a construction project — from small
pumps, portable power tools and office trailers to huge cranes and large quantities of scaffolding.
Despite the fact that some of these rental transactions may run to six or seven figures over the
duration of a contract, they may be documented by only a boilerplate one- or two-page “purchase
order” or “rental agreement.” Circumstances teach, however, that the shortness of the paper

and the terse heading don’t necessarily preclude a court from construing such a document as

a construction contract.

LandCoast Insulation was awarded a contract to install the insulation for a power boiler at the
Victor Daniel power plant in Jackson County, Miss. To perform the work, LandCoast rented $700
worth of scaffolding parts from Patent Construction Systems under a brief “rental agreement” that
required LandCoast to erect the scaffolding in strict compliance with Patent’s drawings, instructions
and safety rules. Paragraph 7 of the agreement required LandCoast to indemnify Patent for all losses
resulting from use of the scaffolding unless caused solely by the negligence of Patent.

During the final stages of erecting the scaffolding, the entire system failed and one LandCoast
employee was killed in the collapse, while six others were seriously injured. All of the scaffolding
was damaged or destroyed in the collapse.

Patent wrote to LandCoast asserting a claim for the replacement cost of the damaged and destroyed
scaffold components. LandCoast responded with a lawsuit seeking a declaration that the “rental
agreement” indemnity clause in paragraph 7 was unenforceable under the Mississippi statute deny-
ing enforceability of construction contract clauses indemnifying a party against its own negligence.

The U.S. District Court for the Southern District of Mississippi found that the scaffold rental agree-
ment was clearly “a contract for the construction of buildings ... or other work dealing with construc-
tion ...” and refused to enforce the indemnification clause against LandCoast. On the other hand,

the court found it could enforce another part of the rental agreement: Paragraph 10, which required
LandCoast to pay Patent for the replacement cost of the scaffold parts destroyed and damaged in

the collapse. Thus, LandCoast might end up on the hook for the cost of the scaffolding, but Patent
couldn’t look to LandCoast to pay damages to the deceased and injured workers.
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